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Introduction
As stated in Articles 1 and 2 of the Charter of the United Nations (hereinafter the UN), the UN system had been constructed from the standpoint of traditional international law to deal with matters and relations between the states, i.e. the main subjects of international law, however it went further. According to Article 39 of the UN Charter the Security Council, which has the pri ınary responsibility for the maintenance of international peace and security, shall determine the existence of any threat to international peace and security and shall make recommendations or decide what measures shall be taken in accordance with Articles 41 and 42 to maintain or restore international peace and security. In that regard, Article 41 of the UN Charter provides that the Security Council may decide measures not involving the use of armed force are to be employed and it may call upon the Members of the UN to apply such measures, which may include complete or partial interruption of economic relations and of rail, sea, air, postal, telegraphic, radio, and other means of communication, and the severance of diplomatic relations. Briefly, the measures taken could be economic, financial, travel-related or diplomatic.
Upon the demise of the Communist bloc, the end of cold war and of the paralysis of the Security Council led to increase of UN sanctions by virtue of the consensus provided in the Security Council. In common usage economic sanctions connote restrictive measures imposed in pursuance of foreign policy objectives and of national security to produce a change in the political behaviour of another state or groups of states, to weaken the targeted regime(s), thereby discouraging it/them from disrupting international peace and security.' Sanctions combine economic and policy matters. In 1990s the Security Council launched smart or targeted sanctions 2 in order to restrict as far as possible the impact of sanctions on the population of a country or regime against which sanctions are directed and confıning the scope of those sanctions to a certain individuals, groups or entities. As a response to the new threat of international terrorism, in particular to September 11, economic and financial sanctions have recently been taken by the Security Council and in consequence by the Community against individuals who, entities, groups and non-state actors which have connection with a country or regime for the purpose of suppressing international terrorism. Therefore citizens of a country became the direct subject of UN sanctions. The target scope of such sanctions was further extended by Security Council Resolution No 1390 (2002) to include even individuals who, entities and non-state actors which have no connection with any country or regime. The war against international terrorism have recently been regarded as being a forever war giyen the characteristics of recent resolutions which are open-ended and did not have a connection to a certain territory, relate to a certain state, regime and had no factual or temporal limitation. 3 The main characteristics of those sanctions have been in pursuance of the elimination of terrorist groups and entities rather than change in their behavior, which differentiate them from traditional broad sanctions.
The paper examines first the legal status of Security Council resolutions in the European legal order. Secondly, it scrutinizes the scope of the review of legality by the European Courts of Security Council resolutions and of Community acts implementing them in order to clarify the limitation on judicial review of resolutions and implementing Community acts in the Community legal order and the limits of their binding effect. Thirdly, the history of the implementation of resolutions, their legal basis and the procedure under which will be briefly pointed out. Fourthly, the current legal bases and procedural rules will be analysed. In that respect, the material scope of competences under the EC Treaty in imposing economic and financial sanctions pursuant to the stage of international law and international practice will be observed. Lastly, what difference would the Constitutional Treaty provide for is to be examined. 
The Legal Status of Security Council Resolutions within the Community Legal Order
Until the Yusuf Case4 the European Courts have not clarifıed the legal status of Security Council resolutions within the Community legal order, albeit they had this opportunity in several times. According to this case the Court of First Instance (hereinafter the CFI) stated that from the standpoint of international law, the obligations of the Member States of the UN under the UN Charter prevail over every obligation of domestic or of international treaty law that rule of primacy is derived first from the principles of customary international law as enshrined under Article 27 5 of the Vienna Convention on the law of Treaties and second, is expressly laid down in Article 103 6 of the UN Charter. 7 That primacy extends to decisions contained in a Security Council resolution, in accordance with Article 25 of the UN Charter under which the Members agree to accept and carry out Security Council decisions. 8 Having regard to the relationship between the obligations of the Member States of the Community by virtue of the UN Charter and their obligations under Community law, Article 307 EC, which is enshrined not to affect the duty of the Member States concerned to respect third countries' rights under a prior agreement and to fulfıl their obligations thereunder, states that "[t]he rights and obligations arising from agreements concluded before 1 January 1958 or, for acceding States, before the date of their accession, between one or more Member States on the one hand, and one or more third countries on the other, shall not be affected by the provisions of this Treaty". 9 The CFI held that on the one hand fıve of six signatory states to the EEC Treaty were already members of the UN on 1 January 1958, as regards the Federal Republic of Germany, albeit it was not formally a member of the UN the other hand all subsequently accessing Member States to the Community were members of the UN before their accessioni° Moreover, Article 297 EC was specifically introduced into the Treaty to observe that rule of primacy." Consequently, Security Council resolutions adopted under Chapter VII of the UN Charter are binding on all the Member States of the Community which must take all measures necessary to ensure that those resolutions are implemented. 12 The CFI then clarified following to the considerations aforementioned that the Member States may, an indeed must, leave unapplied any provision of Community law, whether a provision of primary law or a general principle of that law, that raises any impediment to the proper fulf ılment of their obligations under the UN Charter. I3
Conversely, the CFI held that unlike its Member States, the Community is not directly bound by the UN Charter and it is not therefore required under public international law to accept and fulfil Security Council resolutions in accordance with Article 25 of the UN Charter on the ground that the Community is neither an addressee of Security Council resolutions, nor the successor to the rights and obligations of the Member States for the purposes of public international law. I4 The CFI took a stand that the Community must nevertheless be regarded as being bound by the obligations under the UN Charter in the same way as its Member States by virtue of the EC Treatyi s H a v i n g r e g a r d t o t h e d e l i m i t a t i o n o f c o m p e t e n c e s b e t w e e n t h e C o m m u n i t y a n d t h e Member States, the CFI held that by concluding a treaty between them the Member States could not transfer to the Community more powers than they possessed or withdraw from their obligations to third parties under the UN Charter. I Ğ The fact that their desire to perform their obligations under the UN Charter follows from the very provisions of the EC Treaty, which are clarified in particular in Articles 297 and 307 EC, implies a duty on the Community institutions not to impede the performance of those obligations. 17 Giyen the characteristics of delimitation of competences within the Community legal order, insofar as the competences necessary for the fulfilment of Member States' obligations have been transferred to the Community, the Member States have undertaken, pursuant to public international law, to ensure that the Community itself should exercise those competences to that endi s Accordingly, on the one hand in accordance with Article 48(2) of the UN Charter, Security Council decisions Ishall be carried out by the Members of the United Nations directly and through their action in the appropriate international agencies of which they are members', on the other hand according to settled case law, the Community must 1° Ibid., para. 237. 11 Ibid., para. 238. respect international law in the exercise of its competences and Community law must be interpreted, and its scope lirnited, in the light of international law.' 9 The CFI by making an analogy with the international Fruit Case,2° then maintained that Article 301 EC was introduced into the Treaty so as to provide a specific legal basis for the economic sanctions that the Community may need to impose on third countries for political reasons in connection with the CFSP, most commonly pursuant to a Security Council resolution» Insofar as under the EC Treaty the Community has assumed competences previously exercised by the Member States in the field governed by the UN Charter, the provisions of that Charter have the effect of binding the Community. 22 Not only is the Community therefore under the duty not to infringe the Member States' obligations under the UN Charter or not to impede their performance, but also in the exercise of its competences it is bound by virtue of the EC Treaty to adopt all the measures necessary to enable the Member States to fulfil those obligations. 23
In consequence, the CFI gives Security Council resolutions primacy over even primary Community law, in an indirect way by virtue of the EC Treaty, and over the European Convention on Human Rights. However, it remains to be seen whether the ECtHR confirms this primacy over the ECHR upon an application made after the exhaustion of internal remedies. From the perspective of the CFI, the UN Charter seems as the constitutional instrument of international legal order having priority over national constitutions, the constitutional charter of the Community legal order and the ECHR.
The Scope of the Review of Legality by the European Courts of Security Council Resolutions and of Community Acts Implementing Them
To what extent Security Council resolutions have primacy over primary Community law was examined in the same case by the CFI. The CFI maintained that although the Community is based on the rule of law and the principle of judicial control finds expression in the right to submit the lawfulness of any regulation to the CFI under Article 230 EC, the question arises whether there exist any structural limits, imposed by general international law or by the EC Treaty, on the judicial review at the Community leve1. 24 As regards the implementation of Security Council resolutions in the Community legal order, since the institutions act under circumscribed powers without any autonomous discretion (they could neither directly alter the content of resolutions nor set up any mechanism capable of giving rise to such alteration), any review of the internal lawfulness of any regulation would imply that the Court is to consider, indirectly, the lawfulness of those resolutions concerned. 25 In that regard, the origin of the illegality of would have to be sought not in the adoption of regulations implementing them, but in Security Council resolutions concerned, 26 since such a limitation of jurisdiction is necessary as a corollary to the principles aforementioned in terms of the relationship between the international legal order under the UN and the Community legal order.27
Giyen that while adopting resolutions in accordance with Chapter VII of the UN Charter, the Security Council has the primary responsibility to determine what constitutes a threat to international peace and security and measures required to maintain or restore in the pursuance of which, that escape the jurisdiction of national or Community authorities and courts, subject only to the inherent right of individual or collective self-defence pointed out in Article 51 of the UN Charter. 28 Accordingly, Security Council resolutions fall, in principle, outside the scope of European Courts' judicial review and the European Courts have no authority to call in question, even indirectly, their legality in the light of Community law, on the contrary are bound, so far as possible, to interpret and apply that law in a manner compatible with the Member States' obligations under the UN Charter. 29 Nevertheless, the European Courts are empowered to check, indirectly, the lawfulness of Security Council resolutions in respect of jus cogens, which are peremptory norms of general international law and intransgressible principles of international customary law, from which no derogation is possible, as a body of superior rules of public international law binding all subjects of international law, including the bodies of the UN. 3° International law therefore permits the interference that there exists one limit to the principle of primacy of Security Council resolutions and their binding effect: the observation of fundamental peremptory provisions of jus cogens by those resolutions, in the failure of which, however improbable that may be, they would have no effect of binding the Member States of the UN, or, in consequence, the Community. 31 If it was understood in combination with the previous part, Security Council resolutions adopted under Chapter VII of the UN Charter, unless they violate jus cogens, have supremacy over primary Community law and also have the effect of binding the Community within the scope of conferred competences.
A Brief History of Pre-Maastricht Economic Sanctions
Until the development of the European Political Cooperation in 1980s, the Member States had been regarded as sole competent under Article 297 EC to impose economic sanctions for political objectives under the Rhodesia Doctrine against third countries. Article 297 EC states that "Member States shall consult each other with a view to taking together the steps needed to prevent the functioning of the common market being affected by measures which a Member State may be called upon to take in the event of serious internal disturbances affecting the maintenance of law and order, in the event of war, serious international tension constituting a threat of war, or in order to carry out obligations it has accepted for the purpose of maintaining peace and international security." The Member States imposed those restrictive measures pursuant to consultations and cooperation, as stated in Article 297 EC, so as to prevent the functioning of the common market from being affected by such measures. For instance, Security Council Resolutions Nos 216 (1965), 217 (1965) and 253 (1968) demanding from the international community to cease its trade relations with Rhodesia were implemented by the Member States under national rules on the basis of Article 297 EC, which led to the adoption of Rhodesia doctrine.
Nevertheless, their implementation gaye rise to practical problems rendering the whole embargo ineffective by virtue of lack of coordination, since they had been implemented with national measures of differing content and at different times. 32 The development of the common commercial policy and the improvement of the European political cooperation, on the other hand, made possible to recourse to a Community instrument on the basis of Article 133 EC in order to ensure uniform implementation of Security Council resolutions throughout the Community through the monitor of the Commission for the sake of effectiveness. 33 Giyen the difficulty in separation of economic and politic issues in external relations, a kind of dual structure was thus established, which may refer to the second phase in imposing sanctions: economic sanctions were taken on the basis of Article 133 EC pursuant to a political decision attained by consultations and consensus within the framework of the European Political Cooperation, which was the precursor of the CFSP. In the transitional stage to the second phase, restrictive measures have been adopted both at the Community and national level on the basis of Article 133 EC on the one side and Article 297 EC on the other for a while. It is worth mentioning that the Community involvement in imposing economic measures however was regarded as the effective and uniform imposition, rather than as recognition of Community competence, 34 on the ground that the Community competence in imposing restrictive measures on the basis of Article 133 EC is of exclusive nature. As regards second phase, Security Council Resolutions Nos 660 (1990) and 661 (1990) against Iraq are implemented by Council Regulation 2340/90 on the basis of Article 133 EC pursuant to consultations and a following decision taken by consensus in the framework of European Political Cooperation. The Maastricht revision introducing Articles 60 and 301 EC into the EC Treaty, as autonomous legal basis, brought the third phase, which is the current stand, in imposing economic and financial sanctions adopted mostly pursuant to Security Council resolutions in the Community legal order. 32 Koutrakos, supra note 1, at 58. 33 The preamble of Regulation 2340/90 at OJ 1990 L 213/1. See also Ibid., at 63-64. 34 Koutrakos, supra note 1, at 58.
The Current Stand in the Implementation of Security Council Resolutions

Articles 60 and 301 EC
Article 301 EC incorporated the preceding dual construction into the new established pillar structure and established a cross pillar link between the Community pillar and the CFSP pillar. Article 301 EC declares that " [w] here it is provided, in a common position or in a joint action adopted according to the provisions of the Treaty on European Union relating to the common foreign and security policy, for an action by the Community to interrupt or to reduce, in part or completely, economic relations with one or more third countries, the Council shall take the necessary urgent measures. The Council shall act by a qualifıed majority on a proposal from the Commission." Policy concern is a matter of CFSP, while the means of achieving that policy is economic and so Community matter.
Having regard to financial sanctions Article 60 EC provides that "MI', in the cases envisaged in Article 301, action by the Community is deemed necessary, the Council may, in accordance with the procedure provided for in Article 301, take the necessary urgent measures on the movement of capital and on payments as regards the third countries concerned." Article 60 EC provides that according to the same procedure provided for in Article 301 EC, the Council may take the necessary urgent measures on the movement of capital and on payments against third countries.
Common position is an instrument adopted by unanimity on the basis of Article 15 of the Treaty European Union (hereinafter the TEU) and def ınes the approach of the Union to a particular matter of a geographical or thematic nature in terms of which the Member States shall ensure that their national policies conform to it; whereas joint action, which also is adopted by unanimity on the basis of Article 14 of the TEU, shall address specific situations where operational action by the Union is deemed to be required. The common positions, which have been primarily adopted for the implementation of Security Council resolutions, include instructions to the Community originally laid down in resolutions for fulfilling obligations stemming from the UN Charter.
The Maastricht revision explicitly established a bridge between Community actions imposing economic and financial sanctions under Articles 60 and 301 EC and the objectives of the Treaty on European Union in the sphere of extemal relations, 35 w h i c h r e f l e c t s a c r o s s p i l l a r d i m e n s i o n . T h e C F I c o n s i d e r s A r t i c l e s 6 0 a n d 3 0 1 E C q u i t e special provisions of the EC Treaty, in that they expressly contemplate situations in which action by the Community might be proved to be necessary so as to achieve, not one of the Community objectives enshrined in the EC Treaty but rather one of the objectives of the Union under the CFSP, the implementation of which finds its footing on the Community pillar pursuant to a prior common position or joint action adopted. 36
The Maastricht Treaty, in that respect, established an explicit exemption to the general rule enshrined in Article 47 of the TEU for the purpose of aiming at safeguarding the acquis communautaire that Union law may not have any binding effect for the institutions acting in the Community pillar, the institutions therefore, under the principle of consistency enabling the Union served by a single institutional framework to ensure the consistency of external activities of as a whole in the context of the Union's external relations, security, economic and development policies, are obliged by virtue of the EC Treaty to implement an act taken under the second pillar, i.e. a common position or joint action. 37
Article 301 EC constitutes an autonomous legal basis for more comprehensive measures than provided for by Article 133 EC within the limited scope of the common commercial policy, comprising also subject-matters such as development aid, transport services. However, Article 301 EC should be regarded as regulating provision rather than a genuine empowering provision, 38 since it does not enable the Community to act in fıelds which are not already fallen within the scope of its actual competences, although those subject-matters may signify the existence of its non-exclusive implied external competences on the basis of its internal competences. The scope of the Community competence in imposing economic measures under Article 301 EC is therefore confined to the ambit of its existing competences to be exercised independently of the enactment of internal legislation. 39 The requirement of a prior common position or joint action also signifies that Community competence under Article 301 EC is conditional. 4° However, this non-exclusivity connotes only the field falling outside the ambit of the common commercial policy, in which the Community has exclusive competences. Accordingly, Article 301 EC respects the delimitation of competences between the Community and the Member States: whereas economic measures related to the subject-matters which fail within the scope of the common commercial policy and in terms of which the Community has acquired exclusive implied competences are exclusive, economic measures related to the subject-matters exceeding the scope of the common commercial policy and in terms of which the Community has only non-exclusive implied competences are shared. 41 36 Ibid., paras. 160-161. 37 41 In the Yusuf Case, the CFI clarified the nature of those competences by stating the fact that Article 301 EC provides "a specific basis for the economic sanctions that the Community, which has exclusive competence in the sphere of the common commercial policy" signifies their nature A margin of deviation from the sanctions regime is provided for the Member States mostly for humanitarian concerns by regulations imposing economic sanctions. The deviation from the sanctions regime established by regulations incorporating Security Council resolutions primarily is linked to the exemptions granted by the Sanctions Committee, founded by the Security Council, composed of Security Council members and responsible for ensuring that the States implement the sanctions, for monitoring the implementation of those sanctions and considering requests for exemptions from the sanctions etc.
As regards the relationship between Article 301 and Article 297 EC in respect of the implementation of Security Council resolutions, Article 297 EC, as lex specialis to Article 307 EC in the implementation of Security Council resolutions and concerned an entirely exceptional situation along with other exceptions in the EC Treaty, a Member State could rely on it to justify derogating from its obligations under the EC Treaty4 2
In the case of Security Council resolutions, it could be asserted that the delimitation of competences within the European framework obliges that they are to be implemented by a Community instrument at the Community leve1. 43 This is because first when Article 297 EC was designed, no involvement of the Community was envisaged. 44 Secondly, the introduction of Article 301 EC emphasises that a wholly exceptional characteristic of Article 297 EC renders it applicable insofar as exceptional circumstances required which is not the case 45 when the Community sees itself bound to implement Security Council resolutions by virtue of the EC Treaty. Unless a clear conflict between a Security Council resolution and the obligations of the Member States stemming from Community law should be shown, the Member States should be in compliance with Community law. 46 However, no compatibility47 problem between the obligations of the Member States under the UN Charter and their obligations under Community law and so no such derogation in order to fulfıl their obligations arising from the UN Charter is allowed where Security Council resolutions are implemented within the Community framework on the basis of Article 301 EC. Otherwise where the Community regulated the matter, the uniformity and effectiveness of Community law would be undermined if the Member States may derogate from the sanctions regime on the basis of Article 297 EC. 48 as nonexclusive outside the scope of the common commercial note 4, para. 252. See also Lukaschek, supra note 37, at 346. 42 Furthermore, although the nature of whole competences under Article 301 EC cannot be considered exclusive, whenever the Community exercises those competences once by adopting a sanctions regulation, the Member States are no longer allowed to act outside the Community framework under Article 297 EC. 49 Put it differently, once they have been implemented by the Community, the Member States no longer have competence to implement resolutions, the nature of competences (through exercise) under Article 301 EC therefore prevent the Member States from taking national measures. As a consequence, the Member States are under the duty to implement them under the Community pillar through a Community instrument and then the competences in this field become exclusive once exercised at the Community level, the Member States have to act in accordance with sanctions regulations regime.
Article 60 EC on the other hand signifies the exclusive nature of this competence, since this provision explicitly regulates the delimitation of competences between the Community and the Member States. According to Article 60 EC "[w]ithout prejudice to Article 297 and as long as the Council has not taken measures pursuant to paragraph 1, a Member State may, for serious political reasons and on grounds of urgency, take unilateral measures against a third country with regard to capital movements and payments." The limitation on national competences under which circumstances the Member States are allowed to adopt financial measures and the competence of the Council in deciding that the Member States concerned shall amend or abolish such measures are in compliance with the characteristics of exclusive Community competence in which the delegation of Community power to the Member States is provided for.
As regards the material scope of those competences, in the UN practice as mentioned above, classic economic sanctions aimed at a country have been replaced by smart sanctions which impose genuine sanctions on the targeted regime or those in charge of it, in order to exert effective pressure on the rulers of the country and to reduce the suffering of endured by the civilian population of the country concerned both by considerations of effectiveness and by humanitarian concerns. 5° In respect of smart sanctions that impose sanctions on individuals who, entities, groups or non-state actors which have connection with a country aimed, the CFI stated that nothing in the wording of Articles 60 and 301 EC makes it possible to exclude the adoption of restrictive measures directly affecting individuals or organisations, whether or not established in the Community, insofar as such measures actually seek to reduce, in part or completely, economic relations with third countries. 5 ' In other words, having regard to Security Council resolutions imposing sanctions against individuals, entities, groups and nonstate actors, whenever there is a connection between those and a country or regime 49 5° Case T-306/01, supra note 4, paras. 113-116. 51 Ibid., para. 112. against which sanctions are directed provided, the Community is competent to implement those resolutions on the basis of Articles 60 and 301 EC. On the contrary, in the case of economic and financial sanctions against individuals who, entities, groups and non-state actors which have no connection with any country or regime, Articles 60 and 301 EC are not adequate legal basis in themselves for such sanctions.
Article 308
Having regard to smart sanctions against individuals who, entities, groups and non-state actors which have no connection with any country or a regime, but are suspected of contributing to the funding of terrorism, whether the Community, on the basis of Articles 60 and 301 EC in themselves or on the basis of Article 308 EC in itself, is able to implement Security Council resolutions imposing economic and financial sanctions related to the fıght against international terrorism was examined by the CFI in the Yusuf Case according to the settled case-law.
The CFI stated that in respect of this kind of measures Articles 60 and 301 EC do not constitute in themselves a sufficient legal basis to implement Security Council resolutions. 52 Having regard to Article 308 EC in itself, the CFI scrutinised conditions for the application of this provision to that kind of measures. With respect to the first condition, the CFI considered that since no provision of the EC Treaty provides for the adoption of measures of that kind, the first condition is satisfied. 53 However, with respect to the second condition, the CFI stated that there is no connection between the objectives of the Community enshrined in Articles 2 and 3 EC and the preamble of the EC Treaty and the fight against international terrorism, more particularly the imposition of economic and financial sanctions in respect of individuals and entities suspected of contributing to the funding of terrorism. 54 It appears impossible to interpret Article 308 EC as giving the Community institutions general authority to rely on provision as a basis for the attainment of one of the objectives of the TEU so as to mitigate the fact that the Community lacks the competence necessary for the achievement of one of the Union's objectives. 55 In that regard, it must be concluded that Article 308 EC does not, any more than Articles 60 and 301 EC taken in isolation, constitute of itself a sufficient legal basis for this kind of measures. 56
The CFI then scrutinised whether Article 308 EC in conjunction with Articles 60 and 301 EC could constitute legal basis for this kind of measures implementing Security Council resolutions concerned. According to the CFI, the Maastricht revision established an explicit bridge between Community actions imposing economic and financial sanctions under Articles 60 and 301 EC and the objectives of the TEU in the sphere of external relations. 57 Giyen that Articles 60 and 301 EC are quite special provisions of the EC Treaty contemplating situations in which action by the Community may be proved to be necessary in order to achieve one of the objectives of the Union under Article 2 of the TEU in the implementation of a CFSP, action by the Community, under Articles 60 and 301 EC, is in actual fact action by the Union, the implementation of which finds its footing on the Community pillar upon the adoption of a prior common position or joint action under the CFSP. 58 The Union, served by a single institutional framework, is to ensure the consistency and continuity of the activities carried out so as to attain its objectives while respecting and building upon the acquis communautaire. 59 Just as the powers provided for by the EC Treaty may be proved to be insufficient in the attainment of one of the Community objectives, in the operation of common market, so the powers to impose economic and financial sanctions provided for by Articles 60 and 301 EC may be proved insufficient for the attainment of the objective of the CFSP under the TEU, in view of which those provisions were specifically introduced in to the EC Treaty. 6° Accordingly, when Articles 60 and 301 EC do not give the institutions the power necessary, in the field of economic and financial sanctions, to act in the attainment of the objective pursued by the Union and its Member States under the CFSP, in the specific context contemplated by those articles, recourse to the additional legal basis of Article 308 EC is justifıed for the sake of the requirement of consistency. 61
Giyen that as the world now stands, States can no longer be regarded as the only source of threats to international peace and security, recourse to Article 308 EC, in order to supplement the powers to impose economic and financial sanctions conferred on the Community by Articles 60 and 301 EC, is justified. 62 Therefore, like the international community, the Union and its Community pillar are not to be prevented from adapting to those international new threats by imposing economic and financial sanctions not only on third countries, but also on individuals who, entities, groups and non-state actors which, albeit have no connection with any country or regime, develop international terrorist activity or strike a blow at international peace and security. 63 C o n s e q u e n t l y , t h e C o m m u n i t y i s c o m p e t e n t t o i m p l e m e n t s u c h S e c u r i t y C o u n c i l resolutions on the cumulative legal bases of Articles 60, 301, 308 EC. In brief, the lack of Community power under Articles 60 and 301 EC in imposing economic and financial sanctions, mostly pursuant to Security Council resolutions, against individuals who, entities, groups and non-state actors which have no connection with any country or regime is supplemented for the sake of the principle of consistency by Article 308 EC pursuant to the development of the international situation in order to attain the objectives of the CFSP in view of which those Articles were specifıcally introduced into the EC Treaty.
Article 111-322 in the Constitutional Treaty
Article 111-322 provides that "[w]here a European decision, adopted in accordance with Chapter II, provides for the interruption or reduction, in part or completely, of economic and financial relations with one or more third countries, the Council, acting by a qualified majority on a joint proposal from the Union Minister for Foreign Affairs and the Commission, shall adopt the necessary European regulations or decisions." Article 111-322 thus incorporates into and takes over Articles 60 and 301 EC. It also extends the scope of Articles 60 and 301 EC so as to enable the Union to take economic and financial restrictive measures not only against States, but also against natural or legal persons, groups or non-State entities which have no connection with territory or regime of a third country." The flexibility clause in Article 1-18 of the Constitutional Treaty (current Article 308) and procedural rule of unanimity would no longer be necessitated in the case of such measures pursuant to smart sanctions of the Security Council. Nonetheless, the provision stili reflects national sovereignty concems of the Member States on the flelds of high politics: within the consideration of dual-approach procedure the requirement of a prior European decision adopted by unanimity within the framework of the CFSP is maintained. In other words, the qualified majority voting would diminish its meaning when the unanimity rule in a prior European decision is taken into consideration. To be precise, fragmentation as to the procedure and instruments in economic and policy matters is maintained which reflects the residual characteristics of the pillar structure. On the other hand, the Council will act on a joint proposal of the Union Minister for Foreign Affairs and the Commission to ensure the consistency of measures, consistency would be provided in the external relations of the EU and fragmentation would be lessened. Moreover, Article 111-322 is not part of the CFSP, European decisions and regulations adopted under it fall within the ambit of European judicial review.
With regard to the nature of competence in imposing economic and financial sanctions, Article 111-322 is not designed as a specifıc category of competence in Part I, Title III of the Constitutional Treaty. Giyen that Article 1-14 is taken into consideration according to which the Union shall share competence with the Member States where the Constitution confers on it a competence which does not relate to the areas referred to in Articles I-13 (areas of exclusive competence) and I-17 (areas of supporting, coordinating or complementary action), the competences under Article 111-322 should be regarded as shared. However, the approach applied to Article 301 EC would be carried into Article 111-322 that this provision having regulating characteristics, rather than a genuine empowering characteristics, and therefore respects the delimitation of competences within the Union structure. Accordingly, to the extent the Union has exclusive competences, express or implied, the competences in imposing restrictive measures regarding the subject-matters which fall within the scope of exclusive Union competence should be considered exclusive. Nonetheless, it should be stressed, in compliance with the current stand and practice as to the delimitation of competences in imposing restrictive measures that the Member States are to be considered under the duty to use Union instruments in accordance with Article 111-322 in incorporating Security Council resolutions. Once resolutions would be implemented by the Union on the basis of Article 111-322, the shared competences under this Article render exclusive, no derogation in order to fulfıl their obligations arising from the UN Charter would therefore be allowed. The Member States would act within the margin of deviation provided in European regulations and decisions. It is worth mentioning that contrary interpretation would not be in compliance with the general trend provided in the Constitutional Treaty which is to extend the Union's external competences and to fortify its external action.
Conclusion
It is concluded that Security Council resolutions adopted under Chapter VII of the UN Charter have the effect of binding the Community by virtue of the EC Treaty within the scope of the conferred competences. In that respect the Community is competent on the basis of Article 60 and 301 EC to implement Security council resolutions which impose sanctions, economic and financial, against individuals who, entities, groups and non-state actors which have connection with a third country or regime. In the case of economic and financial sanctions against individuals who, entities, groups and non-state actors which have no connection with any country or regime, the Community is competent to implement concerning resolutions on the cumulative legal bases of Articles 60, 301 and 308 EC. The Member States are under the duty to use Community instruments to implement Security Council resolutions and once those measures are taken the Member States cannot act outside the Community framework, since those competences, which fall outside the scope of the common commercial policy, become exclusive through exercise.
The CFI narrowly interpreted, in the Yusuf Case, the scope of judicial review by the European Courts of Security Council resolutions indirectly, Community measures implementing them directly. However, the implementation of recent Security Council resolutions gives rise to several possible violations of the ECHR in the Community legal order, 65 in particular Articles 6 and 13 of the ECHR the right to a fair hearing and the right to an effective judicial review. This situation in which if a Security Council resolution itself violates or obliges the Community or its Member States to violate certain human rights would bring the Community and its Member States in a 65 Cameron, supra note 1.
constitutionally very delicate situation. 66 In that respect, a legal debate between the legal scholars has been increasing about the legality of Security Council resolutions, the violations of human rights by sanctions, the relationship between the international legal order under the UN and the ECHR, the effectiveness of smart sanctions, the proportionality of smart sanctions to the aims to be achieved, the legal lacuna in the international judicial review of those resolutions and limited scope of judicial review in national and domestic legal systems. International community is assumed to develop norms and procedures, i.e. legal safeguards, in terms of the protection of human rights in combating international terrorism from the human rights centered notion of international law.
